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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 
---------------------------------------------------------------

In re 

Old Carco LLC 
(f/k/a Chrysler LLC), et al., 

Debtors. 

---------------------------------------------------------------

x 
: 
: 
: 
: 
: 
: 
: 
: 
x 

Chapter 11 

Case No. 09-50002 (AJG) 

(Jointly Administered) 

MOTION OF OLD CARCO LIQUIDATION TRUST FOR AN  
ORDER APPROVING SETTLEMENT AGREEMENT BETWEEN  

OLD CARCO LIQUIDATION TRUST AND THE UNITED STATES, ON  
BEHALF OF THE UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

TO THE HONORABLE ARTHUR J. GONZALEZ 
CHIEF UNITED STATES BANKRUPTCY JUDGE: 

Old Carco Liquidation Trust (the "Liquidation Trust"), as successor in interest to 

the  debtors and debtors in possession in the above-captioned chapter 11 cases (collectively, 

the "Debtors"), respectfully represents as follows:   
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Background 

1. On April 30, 2009 (the "Petition Date"), Old Carco LLC f/k/a Chrysler 

LLC ("Old Carco") and 24 of its affiliated Debtors commenced their bankruptcy cases by filing 

voluntary petitions for relief under chapter 11 of title 11 of the United States Code (the 

"Bankruptcy Code").  On May 19, 2009, Debtor Alpha Holding LP commenced its bankruptcy 

case by filing a voluntary petition under chapter 11 of the Bankruptcy Code.  By orders of the 

Court (Docket Nos. 97 and 2188), the Debtors' chapter 11 cases have been consolidated for 

procedural purposes and are being administered jointly. 

2. On April 23, 2010, this Court entered the Order Confirming the Second 

Amended Joint Plan of Liquidation of Debtors and Debtors in Possession, as Modified (Docket 

No. 6875) (the "Confirmation Order").  Attached to the Confirmation Order as Annex I is the 

confirmed Second Amended Joint Plan of Liquidation of Debtors and Debtors in Possession, as 

Modified, which was further modified by the Order, Pursuant to Section 1127(b) of the 

Bankruptcy Code, Approving Technical Modification of Confirmed Second Amended Joint Plan 

of Liquidation of Debtors and Debtors in Possession, as Modified, dated April 28, 2010 (Docket 

No. 6923) (collectively with all exhibits thereto, the "Plan").1    

3. The Plan became effective in accordance with its terms on April 30, 2010 

(the "Effective Date").  See Notice of (A) Entry of Order Confirming Second Amended Joint 

Plan of Liquidation of Debtors and Debtors in Possession, as Modified and (B) Occurrence of 

Effective Date (Docket No. 6980).  On the Effective Date, the Liquidation Trust was established 

pursuant to and in accordance with the Plan for the purpose of, among other things, liquidating 

the Debtors' assets that were transferred to the Liquidation Trust, resolving all Disputed Claims, 

                                                 
1  Capitalized terms not otherwise defined herein shall have the meaning given to them in the Plan. 
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pursuing any Recovery Actions (including the Daimler Litigation), making all distributions to 

holders of Allowed Claims in accordance with the terms of the Plan and otherwise implementing 

the Plan. 

Jurisdiction 

4. This Court has jurisdiction to consider this matter pursuant to 28 U.S.C. 

§ 1334 and Article VIII of the Plan.  This is a core proceeding pursuant to 28 U.S.C. § 157(b).  

Venue is proper before this Court pursuant to 28 U.S.C. §§ 1408 and 1409. 

Requested Relief 

5. The Liquidation Trust hereby seeks the entry of an order, pursuant to 

section 105 of the Bankruptcy Code and Sections IV.O.4 and VIII.A.22 of the Plan, approving its 

entry into and performance under a settlement agreement (the "Settlement Agreement"), dated 

June 8, 2010, by and between the Liquidation Trust and the United States, on behalf of the 

United States Environmental Protection Agency (the "EPA").2  The Settlement Agreement 

resolves a dispute between the Liquidation Trust, as successor in interest to Old Carco, and the 

EPA regarding Old Carco's alleged environmental liabilities arising under CERCLA at the Behr 

Dayton Thermal Systems VOC Plume Superfund Site (the "Liquidated Site").  

Facts Relevant to This Motion 

6. Prior to the Petition Date, Old Carco owned and operated the Liquidated 

Site from 1937 until 2002, at which time Old Carco sold the Liquidated Site to Behr Dayton 

Thermal Products LLC.  In December 2006, Old Carco and the EPA entered into an 

administrative order on consent (the "Behr AOC").  In its proof of claim, filed on October 27, 

2009 and assigned claim number 28677 (the "Proof of Claim"), the United States, on behalf of 

                                                 
2  A copy of the Settlement Agreement is attached hereto as Exhibit A and incorporated herein by reference. 
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the EPA, alleges that the Behr AOC required Old Carco to conduct a removal action pursuant to 

Section 106 of the Comprehensive Environmental Response, Compensation and Liability Act, 

42 U.S.C. §§ 9601 9675 ("CERCLA") to address certain health threats posed by trichloroethene 

vapor intrusion into homes and other structures.  The Proof of Claim further asserts that Old 

Carco is liable for various injunctive and regulatory obligations, including:  (a) certain additional 

obligations under the Behr AOC; (b) past and future response costs incurred by the EPA at the 

Liquidated Site;3 (c) civil penalties arising from alleged violations of the Behr AOC;4 and 

(d) civil penalties arising from alleged violations of an information request issued under 

Section 104(a) of CERCLA.5  The United States contends that the Liquidation Trust is liable to 

the same extent that Old Carco was liable for the obligations and claims set forth in the Proof of 

Claim.  The Liquidation Trust disagrees with the United States' contentions in its Proof of Claim 

and, but for the Settlement Agreement, would dispute, in whole or in part, the Proof of Claim, 

including the United States' contentions regarding injunctive obligations. 

7. Section IV.O of the Plan establishes an Environmental Reserve and 

requires that the Liquidation Trust maintain a separate sub-account in the Environmental Reserve 

with respect to the Liquidated Site, i.e., the EPA Reserve.  More specifically, the EPA Reserve is 

funded in the initial amount of $500,000 and is available solely to fund any settlement with the 

EPA with respect to any administrative expenses and obligations of the Liquidation Trust 

relating to the Liquidated Site.  See Plan, Sections X.A.93E; IV.O.4.a.  The Plan provides that 

any payment to the EPA on account of a settlement relating to the Liquidated Site will be paid 
                                                 
3  The Proof of Claim asserts that the United States has incurred approximately $3.6 million in past response 

costs at the Liquidated Site and that it will continue to incur additional costs for a number of years. 
4  The Proof of Claim asserts that Old Carco is liable for a statutory maximum penalty of $27.07 million for 

violations of the Behr AOC. 
5  The Proof of Claim asserts that Old Carco is liable for a statutory maximum penalty of $9.47 million on 

account of its failure to adequately respond to the information request issued under CERCLA. 
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solely from the EPA Reserve, provided that any Excess Reserve Amount may be used to fund up 

to an additional $1,500,000 into the EPA Reserve, such that the total amount of the EPA Reserve 

could be as much as $2,000,000.  Plan, Sections IV.O.4.a; IV.O.2.f and IV.O.2.g.  The Plan also 

provides that, except to the extent otherwise provided in a settlement with the EPA, the EPA may 

continue to pursue its General Unsecured Claims in the Chapter 11 Cases, including General 

Unsecured Claims with respect to the Liquidated Site, and the Liquidation Trust may object to 

any such Claims on any and all available grounds.  Plan, Section IV.O.4.d.  Finally, the Plan 

provides that, if the EPA and the Liquidation Trust do not enter into a settlement agreement with 

respect to administrative expenses and obligations relating to the Liquidated Site, the funds in the 

EPA Reserve will be promptly paid to the Government DIP Lenders on a Pro Rata basis.  Plan, 

Section IV.O.4.c.  The provisions of Sections IV.O and X.A of the Plan relating to the 

Liquidated Site were approved by the Court in all respects.  See Confirmation Order at ¶ 56.    

8. Section IV.O.4.b of the Plan required the Liquidation Trust and the EPA 

to negotiate in good faith to pursue a settlement agreement relating to the Liquidated Site.  In 

accordance with this requirement, the parties, in good faith, have negotiated and executed the 

Settlement Agreement.  Consistent with Section VIII.A.22 of the Plan, the Settlement Agreement 

provides that its effectiveness is subject to the approval of the Court.  See Settlement Agreement 

at ¶ 22. 

The Settlement Agreement 

9. Pursuant to the Settlement Agreement and consistent with the Plan and 

Confirmation Order, the Liquidation Trust and the United States have agreed to settle the Proof 
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of Claim with respect to the Liquidated Site.  The principal terms of the Settlement Agreement 

are as follows:6 

• The EPA shall receive a cash payment in the amount of $500,000 from the 
EPA Reserve on the Agreement Effective Date.7  In the event that the sale 
or transfer of an Owned Property results in an Excess Reserve Amount, 
the EPA shall receive an additional cash payment(s) from the EPA 
Reserve in the maximum aggregate additional amount of $1,500,000 on 
account of the Liquidated Site (i.e., for a potential total of $2,000,000 in 
cash payments from the EPA Reserve).  Settlement Agreement 
at ¶¶ 4(a), (b). 

• The EPA shall have an Allowed General Unsecured Claim for any 
response costs incurred by the EPA in connection with the Liquidated Site 
in the amount of $26,000,000, classified in Class 3A under the Plan, which 
shall receive the same treatment under the Plan as other Allowed General 
Unsecured Claims in such class.  Settlement Agreement at ¶¶ 4(c), 7(a). 

• The EPA shall have an Allowed General Unsecured Claim for penalties in 
the amount of $5,000,000, classified in Class 3A under the Plan, which 
claim for penalties shall be subordinated under the Plan to other Allowed 
General Unsecured Claims.  Settlement Agreement at ¶¶ 4(d), 7(b). 

• The United States shall receive no distributions from the Liquidation Trust 
with respect to the liabilities and obligations asserted in the Proof of Claim 
with respect to the Liquidated Site other than as set forth in the Settlement 
Agreement.  Settlement Agreement at ¶ 5. 

• If at any time after the Agreement Effective Date, the Liquidation Trust 
recovers insurance proceeds on account of the Liquidated Site in excess of 
Old Carco's costs of pursuing such insurance proceeds, the Liquidation 
Trust may retain 20% of such excess insurance proceeds and shall pay 
80% of such excess insurance proceeds to the United States, with any such 
payment to the United States being in addition to the payments required to 
be made under Paragraph 4 of the Settlement Agreement.  Under no 
circumstances shall the payments to the United States from the excess 
insurance proceeds, when combined with the consideration received for 
the Liquidated Site by the EPA on account of its Allowed General 

                                                 
6  The summary of the terms of the Settlement Agreement set forth in the text of this Motion is provided for 

the convenience of the Court and parties in interest and does not modify the terms of the Settlement 
Agreement in any manner.  To the extent the terms of this Motion and the terms of the Settlement 
Agreement are inconsistent, the terms of the Settlement Agreement shall govern. 

7  Capitalized terms used in paragraph 9 of this Motion and not otherwise defined herein or in the Plan have 
the meanings given to them in the Settlement Agreement. 
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Unsecured Claim for the Liquidated Site under Paragraph 4(c) of the 
Settlement Agreement, exceed the amount of the Allowed General 
Unsecured Claim for the Liquidated Site under Paragraph 4(c) of the 
Settlement Agreement.  Settlement Agreement at ¶ 6. 

• Except as otherwise provided in the Settlement Agreement, the EPA 
covenants not to file a civil action or take any administrative or other civil 
action against the Liquidation Trust and, pursuant to Sections 106 or 107 
of CERCLA and Section 7003 of the Resource Conservation and 
Recovery Act (the "RCRA"), with respect to the Liquidated Site.8  Such 
covenant not to sue shall also apply to the Liquidation Trust's or Old 
Carco's successors, assigns, officers, directors, employees and trustees 
(including the Liquidation Trustee), but only to the extent that their 
alleged liability is based solely on their status, and in their capacity, as 
such.  Settlement Agreement at ¶¶ 13-14. 

• The Liquidation Trust covenants not to sue and agrees not to assert or 
pursue any claims or causes of action against the United States with 
respect to the Liquidated Site, including, but not limited to, any direct or 
indirect claim for reimbursement from the Superfund, any claim against 
the United States related to the Liquidated Site or any claims arising out of 
response activities at the Liquidated Site.  Settlement Agreement at ¶ 18. 

• Notwithstanding the foregoing, the covenants not to sue contained in the 
Settlement Agreement shall neither apply to nor affect any action based on 
(a) failure to meet a requirement of the Settlement Agreement, (b) criminal 
liability or (c) conduct of the Liquidation Trust at or with respect to the 
Liquidated Site occurring after the date of lodging the Settlement 
Agreement that would give rise to liability under CERCLA.  Settlement 
Agreement at ¶ 16. 

10.  Pursuant to the Code of Federal Regulations and the Settlement 

Agreement, the Settlement Agreement shall be lodged with the Court and shall thereafter be 

subject to public comment for a period of 30 days following the publication of a notice of the 

Settlement Agreement in the Federal Register.  See Settlement Agreement at ¶ 23.  After the 

                                                 
8  Nothing in the Settlement Agreement shall be deemed to limit the authority of the United States to take 

response action under Section 104 of CERCLA or any other applicable law or regulation, or to alter the 
applicable legal principles governing judicial review of any action taken by the United States pursuant to 
such authority.  Additionally, nothing in the Settlement Agreement shall be deemed to limit the 
information-gathering authority of the United States under Sections 104 and 122 of CERCLA, or any other 
applicable federal or state law or regulation, or to excuse the Liquidation Trust from any disclosure or 
notification requirements imposed by CERCLA, RCRA or any other applicable federal or state law or 
regulation.  Settlement Agreement at ¶ 17. 
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conclusion of the public comment period, the United States will file with the Court any 

comments received, as well as the United States' responses to such comments, and at that time, if 

appropriate, the United States will request approval of the Settlement Agreement.  Id.  The 

United States reserves the right to withdraw or withhold its consent if the comments regarding 

the Settlement Agreement disclose facts or circumstances that indicate that the Settlement 

Agreement is not in the public interest.  Id. 

11.  If for any reason the Settlement Agreement is withdrawn by the United 

States as provided in Paragraph 23 of the Settlement Agreement or the Settlement Agreement is 

not approved:  (a) the Settlement Agreement shall be null and void and the parties shall not be 

bound thereunder or under any documents executed in connection therewith; and (b) the parties 

shall have no liability to one another arising out of or in connection with the Settlement 

Agreement or under any documents executed in connection therewith.  Id. at ¶ 24. 

Argument 

12. By this Motion, the Liquidation Trust seeks the entry of an order 

approving the terms and conditions of, and authorizing the Liquidation Trust to fulfill its 

obligations under, the Settlement Agreement pursuant to section 105 of the Bankruptcy Code and 

Section VIII.A.22 of the Plan. 

13. The Court has authority, pursuant to section 105 of the Bankruptcy Code 

and Section VIII of the Plan, to issue orders, such as the one requested herein, in aid of the 

implementation of the Plan.  See In re Parkway Hosp., Inc., No. 05-14876, 2007 WL 2230916, 

at *12 (Bankr. S.D.N.Y. Jul. 31, 2007) (court retained jurisdiction, pursuant to section 105(a) of 

the Bankruptcy Code, to "make such orders as are necessary or appropriate to carry out the 

provisions of the [debtors' plan]."); In re Amsterdam Ave. Dev. Assocs., 103 B.R. 454, 460 

(Bankr. S.D.N.Y. 1989) (stating that "courts can issue, pursuant to section 105(a) of the 
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[Bankruptcy] Code . . . orders affecting parties in interest to a bankruptcy case and other entities, 

in order to implement . . . plans") (citing In re Johns-Manville Corp., 68 B.R. 618, 625 (Bankr. 

S.D.N.Y. 1986)).  Moreover, the Court expressly reserved jurisdiction to approve settlements 

such as the Settlement Agreement pursuant to Section VIII.A.22 of the Plan.  See Plan, 

at Section VIII.A.22 (providing that "the Bankruptcy Court shall retain such jurisdiction … as is 

legally permissible … to … approve or address … environmental settlements and issues 

(including as described in … [Section] IV.O.4)…."). 

14. The Liquidation Trust respectfully submits that entry of an order 

approving its entry into and performance under the Settlement Agreement is appropriate to 

implement the provisions of the Plan.  A review of the relevant facts demonstrates that the 

Settlement Agreement is consistent with both the Plan and the Confirmation Order.  The 

provisions of the Settlement Agreement were negotiated in good faith (as required by 

Section IV.O.4.b of the Plan) and represent a fair, equitable and comprehensive resolution of the 

issues between the parties.  Furthermore, the Settlement Agreement is consistent with 

Paragraph 56 of the Confirmation Order and Section IV.O.4 of the Plan, which address the 

parties' relative rights with respect to the Liquidated Site and provide the mechanism for the 

resolution of the Proof of Claim.  Finally, the Court's approval of the Settlement Agreement will 

render the parties' agreement a "judicially-approved settlement" within the meaning of 

section 113(f)(2) of CERCLA, thereby entitling the Liquidation Trust to protection from 

contribution actions and claims for "matters addressed" therein.  See 42 U.S.C. § 9613(f)(2); 

Settlement Agreement, at ¶ 19.  For the foregoing reasons, the Settlement Agreement should be 

approved by the Court. 
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Notice 

15. Pursuant to the Administrative Order, Pursuant to Bankruptcy 

Rule 1015(c), Establishing Case Management and Scheduling Procedures (Docket No. 661) 

(the "Case Management Order") notice of this Motion has been given to:  (a) all parties entitled 

to service of documents pursuant to Section IX.E of the Plan; (b) the parties on the General 

Service List (as such term is defined in the Case Management Order); (c) the United States; and 

(d) the EPA.  The Debtors submit that no other or further notice need be provided. 

No Prior Request 

16. No prior request for the relief sought in this Motion has been made to this 

or any other Court. 
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WHEREFORE, the Liquidation Trust respectfully requests that the Court, subject 

to the terms and conditions set forth herein: (i) enter an order, substantially in the form attached 

hereto as Exhibit B, approving the Settlement Agreement; and (ii) grant such other and further 

relief to the Liquidation Trust as the Court may deem proper. 

Dated: July 14, 2010 
New York, New York 

Respectfully submitted, 

 
  s/ Corinne Ball                                             
Corinne Ball 
Veerle Roovers 
JONES DAY 
222 East 41st Street 
New York, New York  10017 
Telephone:  (212) 326-3939 
Facsimile:  (212) 755-7306 
 
Jeffrey B. Ellman 
JONES DAY 
1420 Peachtree Street, N.E. 
Suite 800 
Atlanta, Georgia  30309 
Telephone:  (404) 581-3939 
Facsimile:  (404) 581-8330 
 
ATTORNEYS FOR OLD CARCO 
LIQUIDATION TRUST 
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EXHIBIT A 

[Settlement Agreement] 
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EXHIBIT B 

[Proposed Order] 
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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 

---------------------------------------------------------------
 
In re 

Old Carco LLC 
(f/k/a Chrysler LLC), et al., 

    Debtors. 
 
---------------------------------------------------------------

x 
: 
: 
: 
: 
: 
: 
: 
: 
x 

 
 
Chapter 11 
 
Case No. 09-50002 (AJG) 
 
(Jointly Administered) 

ORDER APPROVING SETTLEMENT AGREEMENT BETWEEN 
OLD CARCO LIQUIDATION TRUST AND THE UNITED STATES, ON  

BEHALF OF THE UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

  This matter coming before the Court on the Motion of Old Carco Liquidation 

Trust for an Order Approving Settlement Agreement Between Old Carco Liquidation Trust and 

the United States, on Behalf of the United States Environmental Protection Agency 

(the "Motion"),1 filed by Old Carco Liquidation Trust (the "Liquidation Trust"); the Court having 

reviewed the Motion and the Settlement Agreement and having considered the statements of 

counsel and the evidence adduced with respect to the Motion at a hearing before the Court 

(the "Hearing"); the Court finding that (i) the Court has jurisdiction over this matter pursuant to 

28 U.S.C. § 1334 and Article VIII of the Plan, (ii) this is a core proceeding pursuant to 28 U.S.C. 

§ 157(b), (iii) the Settlement Agreement constitutes a judicially-approved settlement for purposes 

of 42 U.S.C. § 9613(f)(2) and (iv) notice of the Motion and the Hearing was sufficient under the 

circumstances; and the Court having determined that the legal and factual bases set forth in the 

Motion and at the Hearing establish just cause for the relief granted herein; 

                                                 
1  Capitalized terms not otherwise defined herein have the meanings given to them in the Motion. 
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IT IS HEREBY ORDERED THAT: 

1. The Motion is GRANTED. 

2. The Settlement Agreement is approved in its entirety pursuant to 

section 105 of the Bankruptcy Code and Sections IV.O.4 and VIII.A.22 of the Plan.  The 

Liquidation Trust is authorized to enter into, and perform its obligations under, the Settlement 

Agreement. 

3. The Liquidation Trust is authorized to take any and all actions necessary 

or appropriate to implement the terms of this Order and the Settlement Agreement. 

4. The Court shall retain jurisdiction to hear and determine all matters arising 

from or related to the implementation, interpretation or enforcement of this Order.  

Dated: _____________, 2010 
New York, New York            

CHIEF UNITED STATES BANKRUPTCY JUDGE 
 


